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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 16,329 


SHENANDOAH CORP. , : 
Appellant, 


E. FRANKLIN JACKSON, 
Conservator of the Estate of William R. Jones, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT | 
This was an action by a conservator to vacate a deed granted by 
the Commissioners of the District of Columbia and to ‘recover title to 
the real property in question. Jurisdiction of the United States District 
Court for the District of Columbia was based upon Sections 21- 501, et. 
seq. and 4T- .1003, District of Columbia Code. 


The authority of this Court to review the Judgment is based upon 
28 U.S.C. 1291, 1294. 


STATEMENT OF THE CASE 


This was an action by a conservator to set aside a deed granted 
by the District of Columbia Commissioners to Defendant in exchange for 
a tax-sale certificate Defendant had purchased on the property in ques- 
tion. 


The events leading up to the suit might best be set forth chrono- 
logically: 


January 29, 1955 — Mary Mason Jones, sole owner of the property, 
died, leaving a will probated in the District. (Admin. No. 87,422). She 
left one other piece of property to her husband, William R. Jones, some 
thirty specific bequests to others and the residue to her husband. The 
property in dispute (commonly known as 1129 - 24th St., N.W.) was not 
specifically mentioned. 


August 22, 1955 — E. Franklin Jackson was appointed conservator 
of Jones' assets in Civil Action No. 3248-55. Jones was not of unsound 
mind at any time. 


March 12, 1959 — District Commissioners issued their deed to 
Defendant in exchange for a certificate purchased at the District's tax 
sale two years earlier. 


From the time of his appointment, Plaintiff Conservator had been 
collecting rents from this property. (JA 10-11) However, he had paid 
no real estate taxes thereon in the five years which had elapsed up to 
the time of trial. (JA 11) 


When Defendant took over the property under the District's deed, 
Plaintiff Conservator testified that he undertook to tender to Defendant 
some $800.00, which he computed to be the amount due Defendant if the 
property were to be redeemed. (JA 14) Although the check was not 
produced, Plaintiff Conservator admitted it had been worthless because 
the estate's bank account at that time had barely half that amount. (JA 
14-15) 
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Thereafter this suit was commenced and, after a brief trial, the 
District Court filed an opinion, finding for Plaintiff Conservator. (JA 
27-9) Judgment was entered accordingly and Defendant took this appeal. 


STATUTES INVOLVED 
(District of Columbia Code) 

Section 21-501 — If an adult person residing in or having property 
in the District of Columbia is unable, by reason of advanced age, mental 
weakness (not amounting to unsoundness of mind) or physical incapacity 
properly to care for his property, the United States District Cour 
the District of Columbia may. . . appoint some fit person to be’ con- 
servator of his property. 


Section 21-503 — Such conservator before entering upon the dis- 
charge of his duties shall execute an undertaking with surety to be ap- 
proved by the court in such maximum amount as the court may order, 
conditioned on the faithful performance of his duties as such conservator; 
and he shall have control of the estate, real and personal, of the persons 
for whom he has been appointed conservator, . . . and shall in all other 
respects perform the same duties and have the same rights and powers | 
with respect to the property of such person as have guardians of the 
estates of infants. 


Section 47-1001 — The assessor of the District of Columbia shall 
prepare a list of all taxes on real property in said District subject to 
taxation on which said taxes are levied and in arrears on the first day 
of July of each year hereafter; and the Commissioners of said District 
shall fix date of sale. . . If the taxes due, together with the penalties 
and costs that may have accrued thereon, shall not be paid prior to the 
day fixed for sale, the property will be sold, under the direction of the 
commissioners . . . at public auction. . . 


Section 47-1002 — Upon the day specified. . . the Commissioners 
shall proceed to sell. . . any and all property upon which such taxes 
remain unpaid... 
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Section 47-1003 — . . . the collector of taxes shall issue to the 
purchaser a certificate of sale, and if the property shall not be redeemed 
by the owner or owners thereof within two years from the last day of sale, 
by payment . . . , a deed shall be given by the Commissioners of the 
District . . . to the purchaser at such tax sale. . . which deed shall 
be admitted and held to be prima facie evidence of a good and perfect 
title in fee simple to any property bought at said sale herein authorized; 

in case the highest bid on any property is not sufficient to mee 

taxes, penalties, and costs thereon, said property shall thereupon be bid 
off by the said collector of taxes, in the name of the District of Columbia; 

. . and if within two years thereafter such property is not redeemed by 
the owner or owners thereof, or their legal representatives, . . . then 
the Commissioners . . . Shall in the name of and on behalf of the District 
of Columbia, sell said property at public or private sale. . . And pro- 
vided also, that minors and other perso egal disability be allowed 
one year after attaining full age or after the e removal of such legal dis- 
y to redeem the property so sold, or bid off by the collector of 
taxes in the pame.of the District of Columbia, as aforesaid, from the 
purchaser or purchasers, his, her, or their assigns, or from the District 
of Columbia, on pay ment of the amount of purchase money so paid there- 
for, with 8% per annum interest thereon as aforesaid, together with all 
taxes and assessments that have been paid thereon by the purchaser or 
his assigns between the day of sale and the period of redemption with 
8% per annum interest on the amount of such taxes and assessments... 


Section 47-1005 — The owner of any property sold as aforesaid, 
or any other person having an interest therein at the time of: redemption, 


may redeem the @ at any time within two years after 
TL ENN, 

the last day of sale by paying to the collector of taxes, for the use of the 
purchaser, his heirs and assigns, the sum mentioned in the certificate: 


of sale therefor, exclusive of surplus with interest thereon at the rate 
of 12% per annum after the date of such certificate of sale. 


STATEMENT. OF POINTS 


1. Plaintiff Conservator failed to prove, in this case, that his 
ward owned the property. 


2. Right of redemption, given to "person under legal disability," 
is personal to him and is applicable only as to property acquired by the 
District. : 


3. One whose illness does not amount to unsoundness of mind is 
not a "person under legal disability" whom this law contemplates. 


4, Right of redemption by payment is not exercised by tender, 
especially of a worthless check. 


5. Correspondence between counsel, bearing on settlement, is 
not admissible in evidence. 


6. Fiduciary who violates his trust cannot invoke assistance of 
equity to clean his hands, especially at expense of innocent third parties. 


7%. Decisions in other proceedings are not binding upon a non-party. 


8. Commissioner's deed conveyed good title and was not void, as 
Court found, 

9. Court had no right to order action to be taken by a non-party, 
the District. 


10. Judgment, although labeled "final," leaves open the amount to 
be recovered by each party from the other. 


11. Court had no right to compel post-accounting by Defendant. 


SUMMARY OF ARGUMENT 


1. Complaint should have been dismissed for lack of proof of 
title in Plaintiff's ward. 


2. Statutory privilege of redemption limited to certain persons 
can be used only by them, only as law provides, and only as to property 
acquired by the District. 


3. Statutory requirement of payment cannot be altered by Court. 
4. "Settlement letters" improperly admitted. 


5. Court improperly used equitable powers to extricate trustee 
from his own malfeasance. 


6. Other proceedings, to which Defendant was a stranger, were 
misinterpreted, against Defendant. 


7, Although some District deeds might be voidable under certain 


special circumstances, Court wrongfully ruled the instant deed was void 
when issued. 


8. Court wrongfully directed a payment by the District, a non- 
party. 

9. Even if Plaintiff had right of redemption, he had no right to 
refund of moneys collected by Defendant during its stewardship. 


10. Judgment ordered payment of moneys by both parties and 
District but left the amounts to be determined by them. 


ARGUMENT 
A. TITLE UNPROVED BY PLAINTIFF. 
A vital element of Plaintiff's (Appellee's) case was that his ward 
owned the property in question, because the right of redemption upon 
which he relied is the right of an owner. The pleadings made clear that 
title was in issue, but Plaintiff offered only this proof: 


(1) In Administration No. 87,422, the Court had admitted to pro- 
pate in 1955 the will of Mary Mason Jones, leaving some 30 specific 
bequests and the residue to her husband, William Jones, the ward in 
the instant case. This property was not specifically mentioned. Three 
and a half years after such probate, the administrator d.b.n. under the 
will (also Plaintiff's attorney herein) petitioned for authority for the 
estate to sell the instant property — as estate property — because the 
testatrix' personal estate was insufficient to pay debts, claims and 
legacies. | 


(2) In the conservatorship case (3248-55), Plaintiff, after collect- 
ing rents from this property but paying no taxes thereon, reported to the 
Auditor of the Court, in his Fourth Account (1959), "We have lost control 
of 1129-24th St., N.W., since it is revealed that this was the wags of 
Mary Mason Jones and not joint property." 


Defendant's interest in this property began in January, | 1957, when 
it purchased a tax certificate thereon at a public sale conducted by the 
District Commissioners, | 


The trial court apparently assumed that, as residuary legate, the 
husband became vested with testatrix' title. But title cannot be assumed. 
It must be proved, especially when the claimant and his attorney have 
both made oath in court that title was not in that person. ! 


The rule as stated in 44 Am. Jr. 66 is: 
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The Complainant in an action to quiet title, to remove 
a cloud thereon or to determine an adverse claim has the 
burden of proof as to all issues arising upon the essential 
allegations of the Complaint. He must prove title in him- 
self if the answer denies his title or if the Defendant claims 
title adversely. ...- 


In order to be entitled to claim relief, the Complain- 
ant must present clear or satisfactory proof of title; if the 
showing in this respect leaves the judicial conscience in 
doubt, relief will be denied. As frequently stated, the Com- 
plainant's right to relief depends upon the strength of his. 
own title, not upon the weakness of the title of his opponent. 


. 


B. RIGHT OF REDEMPTION APPLICABLE 
ONLY TO CERTAIN PROPERTIES 


A careful study of Section 47-1003, D.C. Code,.is necessary be- 
cause its hundreds of unparagraphed words cover a number of situations. 
Unless its language is properly analyzed, the reader can readily fall 
into the same error as did Plaintiff and the trial court. 


The Section first outlines the procedure for a public sale of lands 
upon which taxes are delinquent. The buyer obtains a certificate which 
may be redeemed at any time within two years of such sale by paying 
1% per month interest. 


Then the Section goes on to require the District to bid in all such 
delinquent properties for which no proper bid is made at the annual pub- 
lic sale. Such properties may then be resold by the District at public 
or private sale. 


It is as to these District-acquired or District-resold properties 
that Section 1003 extends a special right of redemption for infants and 
persons under legal disability. They are given the right to "redeem 
the property so sold, or bid off by the collector of taxes in the name 
of the District of Columbia, from the purchaser or purchasers... 
or from the District of Columbia. . ." 
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The instant property was not "bid off by the collector of taxes" 
nor was it sold by the Commissioners "in the name of and on behalf of 
the District . . . at public or private sale..." It was in the entirely- 
different category covered in the earlier language of Section 1003, which 
required the collector to "issue to the purchaser (at an advertised pub- 
lic sale) a certificate of sale" (redeemable within two years at 1% per 
month.) | 


As to property bid in at the public sale, this certificate of sale is 
redeemable only in that fashion. Section 1003 so states and Section 1005 
repeats it. 


While not dealing with this specific phase, this Court recognized, 
in Miller v. Emig, 77 App. D.C. 205, 134 F.2d 36, that property bid in 
by the District is treated differently from that sold at public sale toa 
buyer who bids at least the amount of taxes, interest and costs —as 
had Defendant. 


The trial court had no right to convert Defendant's title, stemming 
from the surrender of its certificate, into one of the limited class of 
District-acquired properties, as to which an infant or incompetent is 
given the peculiar right of redemption aiter attaining normalcy. 


C. RIGHT OF REDEMPTION IS PERSONAL TO CERTAIN PERSONS 


The right of redemption given by Section 1003 to "minors and 
other persons under legal disability" is exercisable "one year after 
attaining full age or after the removal of such legal disability. Sele 


Congress did not extend the right of redemption to the parents 
or guardian of an infant nor to the committee of an incompetent. How, 
then, is it assignable to the conservator of a person of sound mind? 


If Congress had intended the unique right to be available to the 
fiduciary, it could readily have so stated. But, then, there would have 
been no occasion for the one-year saving clause after removal of the 
disability. 
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Let us assume, as Plaintiff contends and the trial court has agreed, 
that the right is exercisable by such a fiduciary. If so, would the express 
waiver of such right by the fiduciary, even for a consideration, be binding 
upon his ward? Obviously not, because the ward would still have the one 
year after normalcy to exercise the right. 


D. PLAINTIFF'S WARD NOT INCLUDED AMONG 
THOSE HAVING RIGHT OF REDEMPTION 


The special right of redemption given by Section 1003 is limited 
to "minors and other persons under legal disability." 


Plaintiff's ward was not such a person. The conservatorship pro- 
ceeding is limited to persons "unable, by reason of advanced age, mental 


weakness (not amounting to unsoundness of mind) or physical incapacity 


properly to care for. . . property." (Section 21-501). 


Congress was precise to prevent encroachment on the committee 
procedure for persons of unsound mind. (Section 21-201 et seq.) Plain- 
tiff’s ward was not in that category. He was admittedly of sound mind 
throughout the history of this matter. 


Clearly,he was not a "person under legal disability"' such as 
Congress intended to class with an infant for the limited purposes of 
this extraordinary right of redemption. 


E. SETTLEMENT LETTERS IMPROPERLY ADMITTED 


Prior to the trial there was an exchange of correspondence. 
Over Defendants' objection that the letters dealt with settlement negotia- 
tions, the court admitted them in evidence. (JA 15-16) 


It is too elementary to require discussion that settlement over- 
tures are not admissible in evidence. 
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F. WORTHLESS CHECK IMPROPERLY TREATED AS PAYMENT 


Even if we assume that Plaintiff or his ward could claim the 
benefit of this extraordinary redemption, they could do so only as 
Section 1003 provides: Upon payment of the amount of the purchase 
money so paid therefor, with 8% per annum interest thereon, together 
with all taxes and assessments that have been paid thereon by the pur- 
chaser..." 


Plaintiff paid nothing. He offered no testimony as to the amount 
he should have paid. The trial court did not determine such amount. 


All that Plaintiff did, according to his own testimony, was to place 
his signature on a check for $800 payable to Defendant. (JA 14) 
Such a check, he explained, required the counter-signature of his attorney. 
There was no testimony that it was co-signed, delivered or tendered. 
The check was not in evidence. | 


It was a hollow gesture, at best, because, as Plaintiff admitted, 
his conservatorship account, against which the alleged check was drawn, 
had less than $500.00 in it at that time. 


"The general rule," said the Municipal Court of Appeatt in Modern 
Engineering v. McCrea, 46 A.2d 367, "is that the receipt of a check is 
not payment of a debt until honored, unless accepted as payment, anda 


check is not a good tender of payment even if ona solvent bank." 


G. FIDUCIARY'S MISCONDUCT SANCTIONED : 

There is no question as to how this whole matter arose, Plaintiff, 
after posting bond for "the faithful performance as his duties; proceeded 
to collect rents from this property but to pay not one cent in taxes thereon 
in five years, although he knew such taxes were due. : 


His hands are so thoroughly soiled that it is amazing that he should 
ask equitable relief. Even more amazing is the trial court's action in 


granting that very relief, to the damage of the innocent Defendant. 
he 
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Although not necessary to a decision of this case, a chancellor 


would realize that the conservator is liable to his ward for any loss 


attributable to the conservator, so that neither the ward nor the third 
party should suffer therefrom. 


H. DEFENDANT NOT BOUND BY DECISIONS 
IN OTHER PROCEEDINGS 
To understand the background of the instant case, the trial court 
took into consideration the proceedings and decisions in the Administra- 
tion of the Mary Jones Estate (Admin. No. 87,422) and in the conservator- 
ship of William Jones (Civil No. 3248-55). 


In the former was the tangled history of an estate which had assets 
insufficient to meet the obligations and the specific bequests. The ad- 
ministrator d.b.n. swore that the instant property was an asset of the 
estate, not of the residuary legatee when he sought to sell it to meet 
the estate’s obligations. He was opposed therein and the court finally 
ruled against him. 


However, Defendant was not a party to that suit and its position 
with reference to this very property was not disclosed to the court. 
Certainly, Defendant cannot be bound by that decision and the instant 
trial court, while examining such earlier proceedings, had no right to 
use them against Defendant. 


In the conservatorship, Plaintiff filed annual accounts but made 
no mention of his avoiding the taxes on this property. Of course, he 
made no mention of Defendant's interest in this property because, as 
he testified, he knew nothing thereof until after the two-year redemp- 
tion period had elapsed and Defendant had obtained a Commissioners' 
deed in exchange for its tax certificate. 


Certainly, Defendant cannot be bound by the court's seeming ap- 
proval of the conservator's annual accounts which ignored Defendant's 
rights and the delinquent taxes from which they had sprung. 
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1. DEFENDANT HAD "GOOD AND PERFECT TITLE" 


Section 47-1003 states that the "deed. . . given by the Commis- 
sioners . . . to the purchaser at such tax sale. . . shall be admitted 
and held to be prima facie evidence of a good and perfect title in fee 
simple to any property bought at said sale herein authorized;..." 


The court's memorandum admits that such title "estinguishes all 
interest arising out of the title of record. W.C. & A.N. Miller Develop- 
ment Co, v. Emig Properties Corp., 134 F.2d 36." (77 App. D.C. 205). 
But the court finds that title "subject to William R. Jones’ right to 
redeem which still exists as to the tax sale." 


In other ‘words, the title claims of all predecessors are extinguished 
by the Commissioners' deed. Presumably ,this would mean that Mary 
Jones’ estate has no rights to this property. Tf so, how can her residuary 


legatee have any rights? 


The Supreme Court, in Keely v. Sanders, 99 U.S. 441, dealt with 
a tax title issued in Memphis, Tenn., while that territory wasi under the 
Civil War acts of Congress as an insurrectionary district. In upholding 
such a title, the Court stated: 

By Act of Congress it (certificate of tax sale) is | 

made prima facie evidence of the regularity and validity 

of the tax sale and of the title of the purchaser under it, 

and it is enacted that it shall only be affected as evidence 

of the regularity and validity of the sale by establishing 

the fact that the property was not subject to taxes, or that 

the taxes had been paid previously to the sale or that the 

property had been redeemed according to the provisions 

of the Act. 

Here, too, we have an Act of Congress making Defendant's deed 
"prima facie evidence of a good and perfect title in fee simple eaidinare 
Plaintiff established not one of the facts which the Supreme Court ruled 


necessary to impair such a title. 
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As stated in Deming v. Turner, 63 F. Supp. 220 by Judge Holtzoff 

in upholding a tax title: 
It is in the interest of the community that stability 

and repose of titles to real property should be main- 

tained and that they should not be upset on mere tech- 

nicalities. This proposition is applicable to tax titles. 

The grantee in a tax deed is no mere purchaser of a 

law suit, His title is worthy of as much respect as a 

title derived from a grant of any other type. 

The Commissioners’ deed obviously was intended to start a new 
chain of title. With this the court agreed, but then proceeded to revive 


a dead horse. 


J. JUDGMENT AGAINST NON-PARTY WAS IMPROPER 


The suit involved only the two named parties. The District of 
Columbia was not one of them. 


Yet, the memorandum opinion states, "All taxes and assessments 


paid by the Defendant will be returned to it by the Collector of Taxes 


wT 
ee 


This is implemented by a like provision in the judgment. 


This Court stated, in Ducker v. Butler, 70 App. D.C.. 103, 104 
F.2d 236, that "a court should not adjudicate the rights or liabilities 
of a person unless he is actually or constructively before it.” 


The District, which had no voice in this litigation, is told not 
only that its deed is worthless but that it must pay out public funds; 
and if the District should refuse to pay this amount, to whom is Defend- 
ant to look? 
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K. "FINAL JUDGMENT" FAILS TO FIX AMOUNTS TO BE PAID 


A final judgment is presumed to be dispositive of all issues 
raised between the parties. : 


This judgment provides for a payment by Plaintiff to Defendant 
but does not state the amount, 


It requires a payment by Defendant to Plaintiff but does not state 


the amount, 

It requires a payment by the District of Columbia to Defendant 
but does not state the amount, 

This form of do-it-yourself justice is unique. If the parties 
were to set their own amounts, the litigation would be meaningless. 
If the amount to be paid by the District is left open to its deter mina- 
tion, why should it pay anything? 


L. POST-ACCOUNTING EXCEEDS STATUTORY PROVISION 


Even if the court were wholly correct in its interpretation of 
Section 1003, it went far beyond the broad language thereof in ordering 


Defendant to pay over to Plaintiff the rents collected from the property 
during the period of its dominion. 


Let us assume Plaintiff had the right to redeem on behalf of his 
ward and that he did so redeem. Nothing in Section 1003 makes such 
redemption retroactive. Nothing therein requires the District's grantee 
to account for its stewardship. The grantee is not made a wrongdoer. 


Defendant has held the property under a deed which Section 1003 
labels "prima facie evidence of a good and perfect title in fee simple 
. ." Its management of the property therefore had specific statutory 
sanction, But the court ignored this and ordered a post-accounting of 
rents — without specifying the amount to be paid. ! 


The court had no right to read into the statute language which 
does not exist and without which there was no obligation upon an in- 


nocent party, already penalized by having its "good and perfect title” 


snatched away in favor of an erring fiduciary, further to reward the 
errant trustee. 


Respectfully submitted, 


NATHAN L. SILBERBERG 


1001 Pennsylvania Building 
Washington 4, D. C. 


Attorney for Appellant 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


[ Filed Jan. 30, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


E. FRANKLIN JACKSON, Conservator 
of the Estate of William R. Jones 

1615 14th Street, N. W. 

Washington, D. C. 


Plaintiff 
vs. 


) 

) 

) 

) 

) Civil Action No. 316-'60 
SHENANDOAH CORPORATION, | 

) 

) 

) 

) 

) 


A Corporation 

1001 Pennsylvania Building 
Pennsylvania Avenue and 13th St., N.W. 
Washington, D. C. 


Defendant. 


DOCKET ENTRIES 
Proceedings 


Complaint, appearance filed 


Summons, copies (1) and copies (1) of Complaint issued 
ser, 2/1/60 


interrogatories by deft to pltff; c/m 2/2/60 —_—_ftiled 
Answer of pltff to interrogatories; c/mailing — filed 


Answer of deft to complaint & counter-claim vs pltff; 
c/m 2/20/60; Appearance of Nathan L. Silberberg filed 


Motion of deft to dismiss complaint; c/m 3/16/60; M.C. 
3/17/60 filed 


Answer of pitff to counter-claim of deft; c/m 3/29/60 filed 
Calendared (N) 
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Proceedings 


Withdrawal of deft's motion to dismiss filed 


Interrogatories of pltff to deft; c/m 4/27/60 filed 


Further answers to defts interrogatories; c/m 4/25/60 
filed 


Answer of deft to pltffs' interrogatories; c/m 5/12/60 
f 


iled 
Called Pretrial Examiner 
Certificate of Readiness (AC/N) filed 


Motion of pltff for summary judgment; Statement; c/m 5/27/60; 
M.C. 6/1/60 (fiat) Curran, J. 


Statement of genuine issues by deft; c/m 5/31/60 filed 


Motion of pltf for summary judgment argued and taken under 
advisement. (Rep. Walker). Tamm, J. 
Micro. 7/16/60 
Order denying pitff's motion for summary judgment 
(N) Tamm, J. 
Micro. 8/16/60 
Order denying motion of pitff. for summary judgment. 
N) Tamm, J. 


Petition of E. Franklin Jackson for authority to sell real 
estate; exhibit filed 


Consent order authorizing sale of real estate by conservator; 
Micro 10/26/60 
proceeds to be deposited in Registry of Court 
(N) McLaughlin, J. 


Pretrial statement of pltff filed 
Pretrial statement of deft filed 


Pretrial Proceedings (signed 11/1/60) Assistant Pretrial 
Examiner 


Hearing begun, concluded, and taken under advisement. 
(Rep J. Rawls) Tamm, J. 


Memorandum opinion finding for pltf. (N) Tamm, J. 


Motion of deft for reconsideration denied. (Fiat) 
Tamm, J. filed 


3 
Proceedings 


Order denying deft's motion for reconsideration. (N) 
Tamm, J. 


Final judgment for pltfs vacating deed dated 3/12/ 59; direct- 
ing that pltf redeem property and reimburse deft for expenses 
incurred in the maintenance of the property; deft to have 

all taxes and assessments paid by him returned; cross- 
complaint of deft dismissed with prejudice. (N) Tamm, J. 


Motion to require Conservator to specifically perform 
contract; c/m 2/8/61. MC 2/9/61 filed 


Opposition of intervenor to motion to require conservator 
to perform contract; c/m 2/13/61 filed 


Answer of pltf to motion to require conservator to specifically 
perform contract; c/m 2/17/61. filed 


Notice of appeal by deft from order 2/7/61; copy to George 
A. Parker; deposit $5.00 by Silberberg. | filed 


Cost Bond on Appeal by deft in sum of $250.00 with Travelers 
Co., approved and filed 


Motion of pitf to vacate order of sale of real estate; c/m 
3/8/61; MC 3/8/61. filled 


Order denying motion to require conservator to specifically 
perform contract. (N) Matthews, J. 


Motion of Agatha M. Wilken to intervene; c/m 3/17/61; P&A; 
Exh; M.C. 3/20/61; Deposit by Blum $5.00 | filed 


Motion of defendant to extend time to docket record; c/m 
4/10/61; M.C. 4/11/61. filed 


Transcript of Proceedings, 1/4/61, pp 1-69 (Court Copy) 
(Rep. J. Rawls) filed 


Transcript of Proceedings, 1/4/61, pp 1-69 (attys Copy) 
(Rep. J. Rawls) filed 


Order extending time to and including May 8, 1961, for filing 
record on appeal and docketing appeal. (N) McGuire, J. 


Order directing that the files in the Estate of Mary Mason 
Jones, Admn. 87, 422 & In Re: Conservatorship of William 
R. Jones C. A. 3248- 55 be included in the Record of this 
cause to be transmitted to U.S. Court of Appeals. Tamm, J(N) 


[Filed “Jan. 30, 1960] 


COMPLAINT TO VACATE TAX DEED AND 
OTHER RELIEF 


The plaintiff, E. Franklin Jackson, respectfully represents to 
the Court as follows: 

1. That he is the duly appointed and acting Conservator of the 
estate of William R. Jones, a citizen of the United States, a resident 
of the District of Columbia, and devisee under the will of the late Mary 
Mason Jones, a/k/a Mary L. Mason, and files this suit as Conservator 
of the estate of the said William R. Jones. 

2. That the defendant, Shenandoah Corporation, is a corporation 
incorporated under the laws of the District of Columbia with offices lo- 
cated in the Pennsylvania Building, Pennsylvania Avenue and 13th Street, 
N.W., in the District of Columbia. 

3. That the said William R. Jones was devised by the will of his 
wife, the Mary Mason Jones, a/k/a Mary L. Mason, Lot 49 in Square 
37 improved by premises 1129 24th Street, N.W., in the District of 
Columbia, valued at approximately $7, 500.00. That the said will was 
duly admitted to probate and record as the last will and testament of 
the testatrix by the United States District Court for the District of 
Columbia on the 7th day of April, 1955, in Administration No. 87422, 
thereby vesting a fee simple title to the said property in the said William 
R. Jones, residuary devisee. 

4. That the plaintiff, E. Franklin Jackson, was duly appointed 
Conservator of the estate of William R. Jones by this Court on the 22nd 
day of August, 1955 in Civil Action No. 3248-55. 

5. That on the 12th day of March, 1959 a tax deed was granted to 
the defendant, Shenandoah Corporation, by the Commissioners of the 
District of Columbia for the 1956 taxes paid by the defendant corporation 
on January 11, 1957, and for taxes paid for the year 1957 and 1959 in 
the sum of $195.54; that in addition thereto the 1958 taxes were paid by 
the defendant corporation on January 16, 1959 in the amount of $65. 40, 
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making a total of $260.94 paid by the defendant corporation to the Com- 
missioners of the District of Columbia. 

6. That at the time the defendant obtained the tax deed to said 
property the said William R. Jones had been and was declared legally 
unable, by reason of advanced age, mental weakness and physical in- 
capacity, in Civil Action No. 3248-55, to properly care for his property, 
and because of such legal disability, he is now entitled to have the de- 
fendant corporation reconvey or quit-claim the said property to him upon 
the payment of the amount of the taxes paid by it with interest at 8 per 
centum per annum, together with all taxes and assessments that have 
been subsequently paid thereon by the defendant as provided by Title 47 
Chap. 10 of the District of Columbia Code of Law. 

%. That on to wit, November 19th, 1959 the Dane as conserva- 
tor made a tender of $260.94 to the defendant corporation, being the 
amount of taxes paid by it to the Commissioners of the District of 
Columbia, plus interest at the rate of 8 per centum per annum from 
March 12, 1959, and the plaintiff now tenders to the defendant corporation 
the sum of $260.94 being the amount of taxes paid by it, plus interest on 
the same due the defendant by virtue of the sums paid by it and for which 
it obtained the deed from the Commissioners of the District of Columbia. 

8. That the defendant corporation has rented and collected the 
rents from said premises from the 12th day of March, 1959 to the present 
time, and that the plaintiff is entitled to such rents and to a full and 
complete accounting from the defendant for all rents and any other income, 
if any, received by it from said premises since March 12, 1959. 

WHEREFORE, the plaintiff files this suit, and prays as follows: 

1. That process issue against the defendant, Shenandoah Corpora- 
tion, a corporation, requiring it to answer this complaint. _ 

2. That the defendant be required to account to the plaintiff for all 
rents or other income received from premises numbered 1129 24th 
Street, N.W. being Lot 49 Square 37 in the District of Columbia. 

3. That the defendant, upon payment to him of the amount due for 
taxes and other proper charges, be ordered to reconvey or to quit claim 
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by proper deed the said Lot 49 in Square 37 to the plaintiff, as the Con- 
servator of the estate of William R. Jones, or to the said William R. 
Jones, and/or a Court-appointed trustee for said purpose. 

4. And for such other and further relief as to the Court may seem 
just and proper. 


/s/ EB. Franklin Jackson 
Conservator of the Estate 
of William R. Jones 


DISTRICT OF COLUMBIA, ss: 

E. FRANKLIN JACKSON, being first duly sworn upon oath, ac- 
cording to law, deposes and says that he has read the foregoing Com- 
plaint by him subscribed and knows the contents thereof; that the matters 
and things therein stated are true according to his best information and 
belief. 

/s/ ©. Franklin Jackson 
[Jurat dated 18 Jan. 1960] 


PARKER AND PARKER 
Attorneys for Plaintiff 


BY: /s/ George A. Parker 
1130 Sixth Street, N. W. 
COlumbia 5-6186 
Washington, D. C. Let this complaint be filed. 


JUDGE 


[ Filed Feb. 23, 1960] 
ANSWER AND COUNTER-CLAIM 


Answering the Complaint herein, Defendant: 

1. Denies knowledge or information sufficient to form a belief as 
to the truth of the allegations in Paragraphs 1, 3, 4 and 6. 

2. Admits the allegations in Paragraph 2. 

3. Admits so much of the allegations of Paragraph 5 as allege a 
conveyance to Defendant by the Commissioner of the District of Columbia 
on or about the 12th day of March, 1959, but denies the other allegations 
of said paragraph. 
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4. Denies the allegations of Paragraph 7. 
5. Admits Defendant has collected rents from the premises since 
April, 1959, but denies the other allegations of Paragraph 8. 


BY WAY OF ADDITIONAL DEFENSES, DEFENDANT ALLEGES: 


6. The Complaint fails to state a cause of action upon which the 
relief prayed can be granted. 

7. Upon information and belief, Plaintiff Jackson is not a proper 
party to bring this action. 

8. Upon information and belief, Plaintiff Jackson has Bok per- 
formed the duties and executed the responsibilities assumed by him as 
alleged in Paragraphs 1 and 4 of his Complaint. 

9. Upon information and belief, William R. Jones at 1 none of the 
times set forth in the Complaint had been declared to be of unsound mind. 


10. Upon information and belief, Plaintiff Jackson has collected 
moneys from said property, without paying charges against the same and 
without accounting therefor to the party to whom the same were due. 

11. Defendant was a bona fide purchaser from value from the Dis- 
trict of Columbia, as provided by law, and has the right to said premises, 
free and clear of the claims of Plaintiff and of others. 

WHEREFORE Defendant demands judgment dismissing the Com- 
plaint and affirmative judgment determining Defendant to be sole owner 
of the premises and judgment against Plaintiff Jackson in such sum as 
the Court may find he has collected from the property without accounting 
therefor. | 


/s/ Nathan L. Silberberg 


Attorney for Defendant 
1001 Pennsylvania Building 
Washington 4, D. C. 
District 7-4550 


[Certificate of Service] 


[ Filed Mar. 29, 1960] 


ANSWER TO DEFENDANT'S COUNTERCLAIM 


Comes now the plaintiff, and for answer to the counterclaim, 
represents to the Court as follows: 

10. He denies the allegations of Paragraph 10 of the answer 
designated counterclaim.. 

11. He denies the allegations of Paragraph 11 designated as a 
part of the counter claim, and having fully answered the counterclaim, 
he moves that the same be dismissed. 

/s/ George A. Parker 
Attorney for Plaintiff 


** * 


[Certificate of Service] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[ Filed April 14, 1961] 


Washington, D. C. 
January 4, 1961. 


The above-entitled matter came on for trial before the HONOR- 
ABLE EDWARD A! TAMM, United States District Judge, at 1:45 o'clock 
p.m. 

* * 
E. FRANKLIN JACKSON 
called as a witness and, having been first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. PARKER: 
* * * * 

THE COURT: The Court will admit in evidence, as Exhibit 1, the 

will of Mary Jones and, as Exhibit 2, the order of April 7, 1955. 


(Will of Mary Mason Jones was 
marked Plaintiff's Exhibit No. 1 
for identification and received 
in evidence. ) 


(Order of the Court dated 
April 7, 1955 was marked 
Plaintiff's Exhibit No. 2 for 
identification and received 
in evidence. ) 


THE COURT: In the interest of expediting our procedure, the 
Court will point out the judicial proceedings were filed in its own Court 
so anything that is in the pleading in the Court is subject to judicial 


notice. 

MR. PARKER: Very well. Thank you, Your Honor. I shall ask 
Your Honor, therefore, to take judicial notice of the pleadings in 3248-55 
and particularly the appointment of a conservator and also of the order 
appointing the conservator. 

THE COURT: The Court will take judicial notice of that petition 
and that order. 

I assume, in the interest of brevity, tha’ that establishes the appoint- 
ment of the present plaintiff as conservator as of that time, : is that cor- 
rect? 

MR. PARKER: Yes, sir. 

THE COURT: Very well. 

BY MR. PARKER: 

Q. As conservator of the estate of William R. Jones, you filed 
your annual reports, is that correct? A. Ihave. 

MR. SILBERBERG: The reports themselves are the best evidence. 

THE COURT: I think the question is a proper one. 

MR. PARKER: I ask Your Honor to take judicial notice of the 
reports filed by the conservator in this case of the estate of William R. 
Jones and especially with reference to the reports filed in here up to and 
including the period of March 12, 1959, the date of the sale, 

MR. SILBERBERG: As to that, Your Honor, I am not quite cer- 
tain as to whether this falls within the ambit of the prior ruling, whether 
a fiduciary's report.is considered by the Court as a pleading. 

THE COURT: The Court will consider fiduciary reports as plead- 
ings filed in a court proceeding without evaluating the proof of the contents 
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of the reports. In other words, I don't accept them as conclusive of the 
statements contained therein. I recognize them as part of the official 
pleadings in the court. 

MR. SILBERBERG: Thank you, sir. 

* * * 
BY MR. PARKER: 

Q. Rev. Jackson, I ask you when was the first time that your at- 
tention was called to the fact that this property had been sold? A. To 
the best of my recollection, it was some time after March 12, I don't 
know the exact date but I had no knowledge of it until-- 

Q. Did you ever receive any notice from the tax office? A. None 
whatever. 

Q. From the time you were appointed until after the sale of the 
property, did you ever receive a notice of any delinquent tax from the 
tax office? A. No, I did not. 

Q. Reverend Mr. Jones, your ward, is yet under your care as 


conservator and his property is under your care as conservator, is that 


right? A. It is and he is. 
* * * * 


Q. Rev. Jackson, did there come a time when you were authorized, 
through counsel, to make a tender that the taxes had been paid by the 
defendant together with the interest up to that particular date? 

MR. SILBERBERG: I object to that, Your Honor. That is hearsay 
between the witness and counsel. 

THE COURT: I overrule the objection. Answer the question. 

THE WITNESS: There did come such a time. 

* * * 
CROSS-EXAMINATION 
BY MR. SILBERBERG: 

Q. Mr. Jackson, how many pieces of property did you undertake 
management of as the conservator here? A. Three, sir. 

Q. And from whom did you collect rent? A. I collected such rents 
as were collected from one piece of property only. A report of rent from 
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the second property was made through Frederick A. ae real 
estate agent. 

Q. Whether directly by you or through:an agent of FOURS, you col- 
lected rents from two of the properties? A.. Two. 

Q. And one of the properties from which you collected rent was 
the 24th Street property which is now before the Court?: A.:-Yes;sir. 

Q. And you collected rent from that for:a period of how many: 
years? A. Well, off and on from 1955 through 1958 to the best of my 
recollection. I don't have the records before me. | 

Q. Did you at any time give notice to the District taxing authorities 
that you were representing the purported owner of this —— A. No, 
I don't think so, no, sir. | 

Q. Did you ever request a tax bill? A. To the best of my knowledge, 
no. 


Q. You knew, of course, that taxes were due and payable on this 
property every year? A. Well, Iam not sure whether I knew with 


regard to that, attorney, because-- 

Q. No, just answer my question. Did you know or did: you not 
know that taxes were due and payable? A. Yes, I knew that. 

Q. Did you pay any taxes whatsoever on this property; from the 
time that you were appointed conservator? A. No. 

Q. Did you, in any report that you filed with the Auditor through 
these five years, at any time indicate to the Auditor that you were:not 
paying the taxes on this property? A. I indicated that I had not paid 
any on it. | 

Q. That you had not paid any on it? A. Yes. | 

Q. Would you be good enough to tell us when you so ses 
A. Inever indicated that I had ever paid any on it. 

Q. Allright. Incidentally, were these annual accountings that you: 
have filed, were they prepared by you? A. Yes, sir. 

Q. I show you the report filed October 2, 1957:for the period Sep- 
tember 1, 1956 through August $1, 1957. That was the first full-year or : 
second year of your administration, is that correct? A. That would:be 
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the second year. 

Q. I direct your attention to the second page thereof and item No. 
7 under disbursements and taxes, property and water of $134. Is there 
anything in this report to indicate that the taxes had not been paid on the 
24th Street property? A. The accompanying checks would have indicated 
the property for which the taxes were paid and they did not indicate they 
were for 1129 24th Street. 

MR. SILBERBERG: I ask that the witness’ answer be stricken as 
not responsive and also as to what may not appear on the papers before 
the Court. 

THE COURT: I will overrule the objection. 

BY MR. SILBERBERG: 

Q. You show receipts of rent of $675 for the year, is that correct? 
A. Ido. 

Q. And you also show rental for the year for the C Street property? 
A. Ido. 

Q. And those are the only two properties that you show as repre- 
senting income-producing property, is that correct? A. That is right. 

Q. And the only reference in the report to taxes is line 7 on the 
disbursements schedule, property and water, $134, is that correct? 

A. That is correct. 

Q. I direct your attention next to the next annual report filed 
September 30, 1958 and ask you whether the receipts do not show rental 
income from this 24th Street property? A. It does. 


Q. Is there mention made in this report as to the payment of taxes 
to anyone or for any property? A. In looking at this at this moment it 
appears there is none other than water taxes. 

Q. And the water taxes, you did not intend to indicate real estate 

taxes, did you? A. No, I did not. 

Q. And from your observation, tee tn eee ok pee of 

real estate tax on any property for the preceding year? Aw That is right. 
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from this property on 24th Street? A. I do. 

Q. And in disbursements, you show taxes and insurance of 
$281.17 but no breakdown thereof, is that correct?’ A. There is none 
in the report. The answer to the former question with regard to taxes 
remains the same. 

Q. When did you bring to the attention of the Court, that is, the 
Auditor of the Court for the first time the fact that you had paid no taxes 
whatsoever on this property? A. Directly it was in the petition. 4 
think, regarding the sale of the property. 

Q. Iam sorry. Can you tell me more specifically the document or 
the time because the petition forsale which has been identified is the 
petition by the estate, I believe, not by you as conservator. Am I in- 
correct in that unless you mean the very recent petition within the last 
few months? A. Mr. Attorney, if you mean by that when I: appeared 

in the Court or when I filed the petition in the Court, it would 
simply only be the petition that I would have filed which would have been 
that complaint to vacate the tax deed? 

Q. In other words, the only notice of any kind that you furnished 
to the Auditor of the delinquency in taxes was such as he might have gotten 
from an examination of the file, meaning the institution of this suit, ‘is 
that right? A. No. I think with the filing of at least two reports, "58 

and '59, there were additional pages on which’ I indicated to:the Auditor 
the condition of the estate, the failure:to collect rents and, therefore, 
making it impossible to meet the needs of the ward. 

Q. During this same period, you were still collecting your com- 
missions, were you not? A. My commission has never been collected 
in full, sir. For three years I collected no commission and ey after 
that, only partial as the account would permit. 

Q. Asa matter of fact, did you not report to the Auditor that you 


no longer owned or your ward no longer owned the 24th Street property? 
A. No, it was not that, to my knowledge, sir. 
Q. All right. Let me ask you, sir, whether this document bears 


your signature. A. It does. 
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Q. And this is entitled, "Comment on Fourth Account"? A. Yes, 

that was in '59, though, sir. 

Q. Thatis right? A. Yes. 

Q. That was prior to the institution of this suit A. Yes. 

Q. And prior to the petition asking leave of the Court to file this 
suit? A. Yes. 

Q. Did you not state therein, in paragraph 3: 

we have lost control of 1129 24th Street, Northwest, 

since it is revealed that this was the property of Mary Mason 

Jones and not joint property. The ward is in no position to 

understand that he is property poor," and so forth. 

You made the statement to the Auditor that this property was not 
part of your conservatorship estate, did you not? 

MR. PARKER: I object to that, Your Honor. It does not state that. 
It states it lost control of it. 

THE COURT: I think the statement speaks for itself, whatever it 
says. 

* * 
BY MR. SILBERBERG: 

Q. When did you make any tender of moneys to the defendant? 
A. When it was called to my attention that a tax deed had been issued 
to the Shenandoah Company, I authorized the attorney, on my behalf, 
to tender to you the repayment of whatever amounts you had paid for 
taxes plus the 8 per cent interest, as I was made to believe it was. 

* * * * 

Q. Do you know the amount that you tendered through your at- 
torney? A. To the best of my knowledge at this moment, it was approxi- 
mately $800. 

Q. Was that tender by your check or by cash? A. It was by 

check, I believe. 

Q. And whose check was that, sir? A. I think it was on the con- 
servatorship. I am not sure. 

Q. Did the conservatorship at that time have $800 in cash? A. No, 
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I was call 

Q. Just answer my question, sir. Did it? A. No. 

* * * * 

Q. What was the bank balance of the conservatorship : the time? 
A. I couldn't tell you. 

Q. But it wasn't as much as $800, was it? A. No, it wasn't. 

Q. It was less than half of that? A. To the best of my knowledge, 
it was approximately half of that because I had-- : 


* * * * 


Q. What is the amount of your bond, sir? A. $5, 000. 
* * * * 

MR. PARKER: I wish to offer in evidence a copy of a letter dated 
November 19, 1959 addressed to Mr. Nathan L. Silberberg, 1002 
Pennsylvania Building, Washington 4, D.C.; in re: 24th Street, North- 

west. | 

THE COURT: By whom is the letter signed? 

MR. PARKER: The letter is written by me and there is my typed 
name under it. It is a copy of a letter. 

THE COURT: This exhibit will be marked as Plaintiff's Exhibit 3 
for identification. 

(Letter dated November 19, 1959 
was marked Plaintiff's Exhibit 
No. 3 for identification. ) 

THE COURT: Are you objecting to its submission in evidence? 

MR. SILBERBERG: I am, Your Honor, on two grounds. Number 
one is that I do not believe that it constitutes evidence of tender but rather 
an effort at settlement between opposing parties through respective counsel 
and, secondly, it is at variance with the testimony of the plaintiff himself 
on the stand just a moment ago. The two are not reconcilable. 

THE COURT: Do you represent to the Court, Mr. Parker, that 


this is a copy, an office carbon copy of the letter that you sent to counsel 
for the defendant? | 

MR. PARKER: I do, Your Honor. 

THE COURT: Very well. I will admit the exhibit. 
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MR. SILBERBERG: I will be happy to furnish the original, Your 
Honor. I think I have it in my file here but there is no question as to 
its authenticity. 

42 THE COURT: Very well. The exhibit will be admitted. 

(Plaintiff's Exhibit No. 3, 
previously marked for identi- 
fication, was received in 
evidence. ) 

THE COURT: What is the next exhibit? 

MR. PARKER: I wish to offer as Plaintiff's Exhibit No. 4, 1 
believe it is, a letter from Mr. Nathan L. Silberberg bearing date of 
November 13, 1959, addressed to me, in re 1129 24th Street, Northwest 
and signed by Mr. Nathan L. Silberberg. It is the original of the letter 
which I received through the mail. 

THE COURT: Do you object to this letter? 

MR. SILBERBERG: My objection would be the same, but, in view 
of Your Honor's ruling, I understand it will be received over my objection. 

THE COURT: It will be admitted over your objection. 

* * * * 

MR. PARKER: Your Honor, I wish to offer further in evidence, 
and I take it it goes to the point as far as plaintiff is concerned with 
reference to what the defendant is entitled to, if anything, this statement 
submitted to me by Mr. Silberberg and I don't question the accuracy of it. 

It states that a certain amount of rent was collected less the ex- 
penditures. 

Insofar as the plaintiff is concerned, the plaintiff takes the position 
that the defendant is entitled to recover what he paid plus the amount of 
interest and I go perhaps a step beyond the statute by saying also that he 
should be allowed disbursements out of the rent which he collected for 
the amounts in the’ statement which he submitted. I ask that that be 
marked Plaintiff's Exhibit No. 5. 

THE COURT: Any objection to that exhibit? 

MR. SILBERBERG: I am in the position, Your Honor, of having to 
object to the admission of my own letter. My reason therefor is the 
letter was furnished in accordance with the terms of the pre-trial order 
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and I respectfully submit that while the contents thereof I am’ peepaned to 
vouch for, I don't believe it is admissible in evidence on the following 
basis: 

The statute upon which counsel relies provides for a right of re- 
demption but a right of redemption only. It specifies nothing whatsoever 
about an accounting. There is nothing that I can find in Title 47, Sec- 
tion 1003 or in the conservatorship sections which make any provision 
whatsoever for an accountability by a grantee from the Commissioners 
of the District of Columbia to one who may have right of redemption and 
may redeem some years later. 

On that ground, I respectfully object to its admissibility. 

THE COURT: I don't know that this document will become material 
to the Court's decision in the case. Since we are proceeding without a 
jury and since the pre-trial order describes this document under stipu- 
lation as "undisputed facts," I will, for the record, admit it in evidence 
for whatever value it may have. 

* * * * 

THE COURT: Before I hear Mr. Parker's response to your motion, 
it appears obvious that I am going to have to take this matter into cham- 
bers and study it in some detail, including the pleadings in the other 
jackets. In order to facilitate the matter and before ruling on the motion, 
I would like to inquire whether you have evidence to offer in the case. 

MR. SILBERBERG: I believe I have none. I believe I stated, if 
Your Honor agrees with me, that the counterclaim would prevail. Re- 
moval of the cloud on title is what is asked in the counter-claim and no 


testimony is necessary thereon and I don't propose to have testimony. 
* * * * 


[ Filed Aug. 22, 1955] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


IN RE: ) 
Conservatorship of Civil Action No. 3248—55 
WILLIAM R. JONES ) 


REPORT OF GUARDIAN AD LITEM 


William B. Bryant, Guardian ad litem for William R. Jones, named 
in the above-captioned matter, respectfully reports to the Court as fol- 
lows: 

1. That he was appointed Guardian ad litem by Order of this Court 
entered herein on July 27, 1955, to represent the said William R. Jones 
in proceedings for the appointment of a conservator for his estate. 

2. That upon receipt of notice of appointment this Guardian ad 
litem carefully examined the petition filed herein for appointment of a 
conservator and authorization to expend funds, and thereafter made 
independent investigation relative to the said William R. Jones and his 
personal affairs. In the course of the investigation this Guardian ad 
litem interviewed Dr. Roy U. Plummer, local physician; Mrs. Clara 
Jennings, nurse in attendance; visited and talked with William R. Jones 
himself; and read and examined various records and papers in the poses- 
sion of the petitioner. 

3. As a result of the investigation the Guardian ad litem reports: 

(a) That William R. Jones is a man of about seventy (70) 
years of age, and has lived in the District of Columbia for close to 
thirty-five years, and presently resides at 1021 Lamont Street, North- 
west. On January 19, 1955, Mrs. Jones (wife of William R. Jones) 
passed away, leaving the said William R. Jones as the lone occupant of 
the premises. On May 5, 1955, Mr. Jones was stricken with a brain 


hemorrhage, or what is commonly referred to as a stroke, and is 
xGhysically ill and mentally incompetent to attend to his personal 

affairs. SWilliam R. Jones has a nurse in daily attendance and is under 

constarft medication. At the time interviewed by the Guardian ad litem 


present 
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Mr. Jones appeared to be somewhat feeble, with restricted movement 


and control of his right side. The most apparent deficiency revealed by 
the conversation is a pronounced memory failure and lack of orientation 
as to dates and time. | 

(b) That on July 29, 1955, conversation was had with Dr. Roy U. 
Plummer who has offices at 1930 - 9th Street, Northwest, at which time 
he stated that the chances for early resumption of normal business duties 
on the part of William R. Jones are most remote. It was pointed out by 
the Doctor this type of illness leaves brain damage which is more or 
less permanent. | 

(c) That the nurse in attendance upon William R. Jones, Mrs. 
Clara Jennings, stated to this Guardian ad litem that her patient is able 
to move about the house without much difficulty, but that he is unable to 
go out upon the public streets unattended. Mrs. Jennings also stated 
that what appeared to the Guardian ad litem as a failure of memory was a 
persistent condition. 

(d) That in addition to premises 1021 Lamont Street, Northwest, 
the said William R. Jones owns premises 1129 - 24th Street, Northwest, 
a single family dwelling; and 424 "C" Street, Southeast, a four (4) unit 
apartment house; and receives rents therefrom in the amount of about 
Three Hundred Fifty ($350.00) Dollars monthly. In addition, the said 
William R. Jones is Presiding Elder of the A.M. E. Zion Church of the 
District of Columbia, which position entitles him to Two Hundred Fifty 
($250.00) Dollars monthly. In addition to certain notes which become due 
and payable monthly, day to day living expenses and medical and nursing 
care, as well as domestic help, must be paid for. 

(3) That the closest relatives of William R. Jones are a brother, 
Walter Mundy; anda sister, Rose A. Evans, both of whom live in New 
Jersey. Although given proper notice of this proceeding aig relatives 
indicated no interest herein. 

(f) That the Rev. E. Franklin Jackson, the proposed conservator 
herein, is pastor of one of the oldest and most outstanding churches in 
the District of Columbia, and has been for four (4) years; and that 


William R. Jones' friendship with Rev. Jackson is more than ten (10) 
years old; and that William R. Jones expresses admiration for Rev. 
Jackson's capabilities, and confidence in the fact that the said Rev. Jack- 
son has his best interests in mind; and that William R. Jones expressed 
pleasure at the prospect of Rev. Jackson taking over his affairs. 

4. On the basis of the foregoing facts this Guardian ad litem states 
that in his opinion William R. Jones is incapable of handling his own 
affairs; anda conservator should be appointed, and that the Rev. E. 

F appears to be a fit and proper person to be appointed 
as such conservator. 

/s/ William B. Bryant 
District of Columbia, ss: 

I, William B. Bryant, being first duly sworn on oath, depose and 
say that I have read the foregoing Report by me subscribed and know the 
contents thereof; that the matters and things stated therein of my per- 
sonal knowledge are true and those stated upon information and belief, I 


believe to be true. 


/s/ William B. Bryant 
[Jurat dated Aug. 20, 1955] 


[ Filed Aug. 22, 1955] 
ORDER APPOINTING CONSERVATOR 


This matter having come before the Court upon consideration of a pe- 
tition to appoint a Conservator for the person and estate of WILLIAM R. 
JONES, and it appearing from the allegations contained therein as well 
as from the report and recommendation of the Guardian ad Litem, that a 
Conservator should be appointed to conserve and manage the Estate of 
WILLIAM R. JONES, it is, by the Court, this 22 day of August, 1955, 

ORDERED and DECREED: 

That E. Franklin Jackson be and he is hereby appointed Conservator 
of the Estate of WILLIAM R. JONES, provided that he enter into an under- 
taking in the amount of Five Thousand dollars, with surety approved by 
the Court. 


Seen: /s/ William B. Bryant 
Guardian ad Litem 


/s/ Joseph C. McGarraghy, Judge 


[ Filed Jan. 27, 1960] 


ORDER AUTHORIZING CONSERVATOR TO 
EMPLOY COUNSEL AND FILE SUIT 

Upon consideration of the petition of E. Franklin Jackeon: Con- 
servator herein, for permission to employ counsel and file suit for the 
recovery of Lot 49 in Square 37, improved by premises 1129 24th Street, 
N.W., from the Shenandoah Corporation to whom the said property was 
sold by the District of Columbia for taxes on the 12th day of March, 1959, 
it is by the Court this 27th day of January, 1960, 

ORDERED AND ADJUDGED, as follows: 

1. That the Conservator, E. Franklin Jackson is hereby authorized 
and directed to file a complaint against the Shenandoah Corporation for 
the purpose of reacquiring the said property from the ‘said snenanoet 
Corporation for the said William R. Jones. 

2. That the Conservator, E. Franklin Jackson is hereby authorized 
to retain counsel to represent him in the filing and prosecution of said 
suit. crag! 


/s/ Edward M, Curran, 
JUDGE 


[ Filed Mar. 16, 1955, Register of Wills, D.C.] : 
PI's. Ex. 1 

- LAST WILL AND TESTAMENT OF <— 

MARY MASON JONES 

I, Mary Mason Jones of the City of Washington and the District of 
Columbia, do hereby make, publish and declare this writing as and-for 
my last will and testament, hereby revoking a and annulling any and all 
wills heretofore made by me. 

1. Idirect the payment of my just debts and the expenses of my 
funeral and burial, the cost for same not to exceed One Thousand Dollars. 

2. Imake the following cash bequests and direct that they be paid 
from any money which I may have at the time of my death: Pte 
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To my foster sister, Olive Handy Kimbrough, 
1421 -12th St., N.W., D.C. 


To my cousin, Ellen Craven, Mitchellville, 
Maryland 


To my foster son, Kermit Martin, 
1129 - 24th St., N.W. 


To Louise Holmes, 4513 Banner Street, N. W. 
D.C. 


To Union Wesley A.M. E. Zion Church, D.C. 


To Trinity A.M. E. Zion Church, D. C. 
To the Girls Work Department, Phyllis 
Wheatley Y.W.C.A., D.C. 


To the Association for Study of Negro Life 
and History, D. C. 


To the Nat'l. Trade & Professional School 
for Women & Girls, D.C. 


To Mrs. Helen Lee Washington, 2631 I Street, 
N.W., D. C. 


To Mrs. Rosa Strickland, 5007 Cedar Avenue, 
Cleveland, Ohio 


To Mrs. Bettie Seelig, 1886 Penrose Ave., 
East Cleveland, Ohio 


To Mrs. Maude Harris, 1905 - 16th Street, 
N.W., D. C. 


To Laura Mason Sutton, 338 Oakdale Street, 
N.W., D. C. 


To Alexander Merritt, 1120 N.H. 
Avenue N.W., D.C. 


To Miss Martha Brown, 1416 - 5th Street, 
N.W., D. C. 


To Mrs. Minnie Young, 1219 Girard Street, 
N.W., D. C. 


To Mrs. Frances Lomax Lattimore, 612 R 
Street, N.W., D. C. 


To Mrs. Lillian Jones Butler, Warrenton, Va. 


$200.00 


$200. 00 


$200. 00 


$100.00 
$200. 00 
$200. 00 


$100.00 


$100.00 


$100.00 


$100. 00 


$100.00 


$100. 00 


$100.00 
$100.00 
$100.00 
$ 50.00 
$ 50.00 


$ 50.00 
$ 50.00 
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3. I give and bequeath to Rev. Morris Wallace, 41st A venue, 

North Brentwood, Maryland, in trust, the following sums of money: 
Two Hundred Dollars in trust for Morris Wallace, dr. 
and Fifty Dollars in trust for Otha Wallace. 

4. I give and bequeath to Kermit Martin, in trust, the following 
sums of money: 

One Hundred Dollars in trust for LaVergne Martin, and 
One Hundred Dollars, in trust for Kermit Martin, Jr. 
to be applied to their education. 

5. I give and bequeath to Kermit Martin heretofore named, five 
(5) shares of stock of the Economizer's Mutual een Associa- 
tion, a D. C. corporation. 

6. I give and bequeath to Queen Mary Household of Ruth No. 86, 
thirty (30) shares of stock of the Odd Fellows Hall Association of the 
District of Columbia. : 

7. I give and bequeath to Vera Eggleston Perkins, 314 Elm Street, 
N.W., D. C. my diamond studded watch. 

8. I give and bequeath to Mrs. Olive Bright, 1929 - 15th Street, 
N.W., D. C. my ring and bracelet. 

9. I give and bequeath my sorority pin to Beta Chapter, Zeta Phi 
Beta Sorority. 

10. I give and bequeath all my educational books, including my set 


of Encyclopedia Britannica, to my foster son, Kermit Martin heretofore 


name d. | 

11. Iam the owner of Parcel No. 78/16 of the Land Records of the 
District of Columbia. I directmy executors hereinafter named to sell 
this parcel of land at either public or private sale, whichever to them 
seems most advantageous, and divide the proceeds equally among the 
following agencies; Queen Mary Household of Ruth No. 86 GUOOF, 
Zeta Phi Beta Sorority and the Home for Unwed Mothers founded by 

Dr. Iona Whipper. The Zeta Phi Beta fund shall be used “ helpful work 
for women or girls. : 


12. I give and bequeath my automobile, should I own one and the 
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To my foster sister, Olive Handy Kimbrough, 
1421 -12th St., N.W., D.C. 


To my cousin, Ellen Craven, Mitchellville, 
Maryland 


To my foster son, Kermit Martin, 
1129 - 24th St., N.W. 


To Louise Holmes, 4513 Banner Street, N. W. 
D. C. 


To Union Wesley A.M.E. Zion Church, D.C. 


To Trinity A.M. E. Zion Church, D. C. 
To the Girls Work Department, Phyllis 
Wheatley Y.W.C.A., D.C. 


To the Association for Study of Negro Life 
and History, D. C. 


To the Nat'l. Trade & Professional School 
for Women & Girls, D.C. 


To Mrs. Helen Lee Washington, 2631 I Street, 
N.W., D.C. 


To Mrs. Rosa Strickland, 5007 Cedar Avenue, 
Cleveland, Ohio 


To Mrs. Bettie Seelig, 1886 Penrose Ave., 
East Cleveland, Ohio 


To Mrs. Maude Harris, 1905 - 16th Street, 
N.W., D. C. 


To Laura Mason Sutton, 338 Oakdale Street, 
N.W., D.C. 


To Alexander Merritt, 1120 N.H. 
Avenue N.W., D.C. 


To Miss Martha Brown, 1416 - 5th Street, 
N.W., D. C. 


To Mrs. Minnie Young, 1219 Girard Street, 
N.W., D. C. 


To Mrs. Frances Lomax Lattimore, 612 R 
Street, N.W., D. C. 


To Mrs. Lillian Jones Butler, Warrenton, Va. 


$200.00 


$200. 00 


$200. 00 


$100.00 
$200. 00 
$200. 00 


$100.00 


$100. 00 


$100.00 


$100.00 


$100.00 


- $100.00 | 


$100.00 
$100. 00 
$100.00 
$ 50.00 
$ 50.00 


$ 50.00 
$ 50.00 
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3. I give and bequeath to Rev. Morris Wallace, 41st A venue, 

North Brentwood, Maryland, in trust, the following sums of! money: 
Two Hundred Dollars in trust for Morris Wallace, Jr. 
and Fifty Dollars in trust for Otha Wallace. 

4. I give and bequeath to Kermit Martin, in trust, sa following 
sums of money: 

One Hundred Dollars in trust for LaVergne Martin, and 
One Hundred Dollars, in trust for Kermit Martin, Jr. 
to be applied to their education. 

5. I give and bequeath to Kermit Martin heretofore named, five 
(5) shares of stock of the Economizer's Mutual Improvement Associa- 
tion, a D. C. corporation. ! 

6. I give and bequeath to Queen Mary Household of Ruth No. 86, 
thirty (30) shares of stock of the Odd Fellows Hall ee of the 
District of Columbia. 

7. I give and bequeath to Vera Eggleston Perkins, 314 Elm Street, 
N.W., D. C. my diamond studded watch. 

8. I give and bequeath to Mrs. Olive Bright, 1929 - 15th Street, 
N.W., D. C. my ring and bracelet. 

9. I give and bequeath my sorority pin to Beta Chapter, Zeta Phi 
Beta Sorority. 

10. I give and bequeath all my educational books, inc tuding my set 
of Encyclopedia Britannica, to my foster son, Kermit Martin heretofore 
name d. 

11. Iam the owner of Parcel No. 78/16 of the Land Records of the 
District of Columbia. I direct my executors hereinafter named to sell 
this parcel of land at either public or private sale, whichever to them 
seems most advantageous, and divide the proceeds equally among the 
following agencies; Queen Mary Household of Ruth No. 86. GUOOF, 
Zeta Phi Beta Sorority and the Home for Unwed Mothers founded by 
Dr. Iona Whipper. The Zeta Phi Beta fund shall be used in helpful work 


for women or girls. 


12. I give and bequeath my automobile, should I own one and the 


24 


time of my death, to my husband Rev. William R. Jones. If he has no 
need for it then it is my will that the same be given to Alexander Merritt 
heretofore named. 

13. I give and bequeath to the Francis Junior High School of this 
city Two Hundred Dollars to be used as follows: $100.00 to erect a 
tablet in honor of Sarah E. Mason, first Home and School president, and 
$100.00 to provide helps in history for the library. 

14. All the rest and residue of my estate, real and personal, I 
give, devise and bequeath to my husband, Rev. William R. Jones, 
absolutely. 

15. Inominate and appoint my husband, Rev. William R. Jones, 
and my friend, Archibald S. Pinkett, co-executors and request that they 
be not required to furnish bond or undertaking. 

IN WITNESS WHEREOF I now subscribe my name to this my last 
will and testament this 17th day of September, 1947. 

/s/ Mary Mason Jones, 
1129 - 24th St., N.W. 

Signed, published and declared as and for her last will and testa- 
ment by Mary Mason Jones, the above named testatrix, in the presence 
of us, who in her presence and at her request, and in the presence of 
each other, now subscribe our names as attesting witnesses. 


Witnesses: Addresses: 
/s/ William A. Stewart 1113 - 23 Street, N.W. 
/s/ Archibald S. Pinkett 1913 - 9th St., N.W. 


[Should my husband predecease me, I bequeath the house we hold in 
joint tenancy to ] (Handwritten) 


Eva Johnson 
Marjory Brannum 
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[ Filed April 7, 1955,Register of Wills, D.C.) 


Recorded Proceedings 
Book 237, Page 372 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


IN RE: ) | 
Estate of , Administration No. 87422 


MARY MASON JONES, a/ka ) 
MAMIE L. JONES ) 
) 


Deceased 


ORDER FOR PROBATE AND LETTERS TESTA- 
MENTARY WITH GENERAL UNDERTAKING __- 
Upon consideration of the petition of WILLIAM R. JONE S, for 
probate and for letters testamentary filed herein on the 24th day of March, 
1955, and amended petition filed 7th day of April, 1955, and it appearing to the 
satisfaction of the Court that the last will and testament of MARY MASON 


JONES, a/k/a MAMIE L. JONES, deceased, bearing date the 17th day of 

September, 1947, has been duly proven, and petitioner is the sole 

heir at law and next of kin, it is by the Court this 7th day of April, 1955, 
ADJUDGED, ORDERED AND DECREED | 


That the said will, as originally written, excluding attempted inter- 
lineations and pencil writings, be and it hereby is admitted to probate and 
record as a will of real and personal property, and that letters testa- 
mentary are granted and shall issue to WILLIAM R. JONES, the execu- 
tor named in said will, provided he first files an undertaking in the sum 
of $2,000 with surety approved by the Court, conditioned for the faithful 
performance of the trust in him reposed, and the sum of $500 is hereby 
allowed out of the personal estate to WILLIAM R. JONES, ia surviving 
husband, for his own use, in accordance with law. 

/s/James R. Kirkland 
JUDGE 


PLAINTIFF's EX. #5 


[Defendant's Statement of Rents Collected] 


November 7, 1960 


George A. Parker, Esquire 

c/o Parker and Parker, Esquires 
1130 Sixth Street, N. W. 
Washington 1, D. C. 


Re: Jackson vs. Shenandoah 


Dear Mr. Parker: 


Pursuant to the Pre-Trial Order, I submit the following from my 
clients’ records: 

Rent Collections $975. 00 
Disbursements-Commissions 48.75 
Landlord and Tenant proceedings 15.00 
Water 50. 82 
Repairs 112. 99 
Insurance 33. 80 
Taxes 128. 61 

In submitting the foregoing, we do not depart from our position 


that it is not relevant or admissable in the instant suit. 


Sincerely, 


Nathan L. Silberberg 
* 
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[ Filed Jan. 19, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


R. Franklin Jackson, Conservator 
of the Estate of William R. Jones, 


Plaintiff 
v. C.A. 316-60. 
Shenandoah Corporation, 
Defendant 


MEMORANDUM OPINION 


In this case, plaintiff, E. Franklin Jackson, appointed conservator 
of the Estate of William R. Jones on August 22, 1955, seeks to recover 
real property located in the District of Columbia. The property in 
question, Lot 49 in Square 37 as improved by premises 1129 - 24th 
Street, N.W., was the property of Mary Mason Jones, the deceased wife 
of William R. Jones. She devised the property to William R. Jones as 
the residual legatee of her will, which will was duly admitted to probate 
in this Court on April 7, 1955. Defendant Shenandoah Corporation claims 
the same property by virtue of a tax deed from the Commissioners of the 
District of Columbia dated on or about March 12, 1959. Defendant 
acquired this tax deed by paying delinquent taxes due for the! years prior 
to March 12, 1959. 

Plaintiff, who offers to repay to defendant the amount of all taxes 
and assessments which the defendant has paid on this property, seeks 
court enforcement of an alleged right to redeem, the defendant having 
refused to reconvey the property. 

The Assessor of the District of Columbia is author ized by Chapter 
10, Title 47, D. C. Code to sell at a tax sale real property upon which 
taxes are inarrears. The Code has two provisions for redemption from 
such sales: Section 47-1005 gives the owner of property 80 sold two 
years in which to redeem the property from the sale; and Section 47-1003 


provides: ae ee 
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"That Minors or other persons under legal disability 
be allowed one year after attaining full age or after 
the removal of such legal disability to redeem the 
property so sold or bid off by the collector of taxes 
in the name of the District of Columbia as aforesaid, 
from the purchaser or purchasers, his, her or their 
assigns, or from the District of Columbia * * = 


Defendant contends that plaintiff cannot redeem because, not being 
of unsound mind, William R. Jones is not under a legal disability as 
contemplated by Section 47-1003 and alternatively, if the Court finds such 
legal disability that the right to redeem is personal to Jones and cannot 
be exercised by his conservator or by Jones until he is no longer under 
legal disability. 

Section 21-503, D. C. Code, dealing with the powers and duties of 
conservators, provides that the conservator upon the authority of the 
Court may sue and be sued, and he "shall in all other respects perform 


the same duties and have the same rights and powers with respect to the 
property of such person as have guardians of the estates of infants." 


It is apparent that the legal disability here contemplated is also 
encompassed within the meaning of Section 47-1003 relative to "Minors 
and others under legal disability" and that the plaintiff, the conservator 
of the Estate of William R. Jones, is the proper party to bring this 


action. Neither the.canservator nor | his ward must wait for the remoxal, 
of he Joga alsbity to redeem the property Sesto 47-1003 does not 
sét a time certain for redemption, but it does set out the limits of the 
period of redemption. To refuse the conservator a right to redeem in a 
proper case because he is a conservator would defeat the very purpose of 
his existence. 

Plaintéff, althoughthe correct party to seek redemption of the prop- 
erty, has-misconstrued his redemptive rights. Section ‘ 47-1003 creates 
a right to redeem from the tax sale of the property only. There isno 

ee Cerri nee Ere = he tor Rh lind 
right of redemption from the tax deed. Such a deed given in accordance 
With the statute is prima facie evidence of good title and extinguishes all 
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interest arising out of the title of record. W.C. & S. N. Miller De- 
velopment Co. v. Emig Properties Corporation, 134 F.2d 36. 

However, the deed given to the defendant here was given during a 
period in which the redemptive right of William R. Jones SENT existed —~ 
under Section 47-1003, D. C. Code. The deed, then, is void, and de> 
fendant has only auch interest a5 H acquired UOURN WE GA SATE™ This 
interest is subject to to William R. Jones’ right to redeem w which Stitt 
exists as to the tax sale. 

Plaintiff may redeem the property by compliance with the re- 
quirements of Chapter 10, Title 47, D. C. Code. This being an equity 
action, the Court will require that the plaintiff reimburse the defendant for 
any expenditures it made for repairs or maintenance of the property, 
and that the defendant account to the plaintiff for any sums it has collected 
as rents from the property. All taxes and assessments paid by the de- 
fendant will be returned to it by the Collector of Taxes when the plaintiff 
has redeemed the property in accordance with Chapter 10, Title 47, 

D. C. Code. | 

Counsel should present appropriate order. 

/s/ Edward A. Tamm 
JUDGE 
Dated: 1/19/61 


[ Filed Feb. 7, 1961] 
FINAL JUDGMENT 


This cause of action came on for trial upon the complaint filed by 
the plaintiff, E. Franklin Jackson, as conservator of the estate of 
William R. Jones, against the defendant, Shenandoah Corporation, to 
recover the real property Lot 49 Square 37, improved by premises 1129 
23rd Street, N.W., District of Columbia, as well as an accounting for 
income and the answer and cross claim of the defendant corporation in 


which a judgment was sought determining that the corporation was the 
owner of the real property, as well as an accounting for income from 
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the property received by the plaintiff; and upon consideration of all of 
the testimony and evidence presented at the trial and the argument of 
counsel for the respective parties, the Court does find as follows: 

1. That on August 22, 1955 plaintiff, E. Franklin Jackson, was 
duly appointed by this Court as conservator of the person and estate of 
William R. Jones; and further that in such capacity he was authorized 
by this Court to file this suit, and is in fact the proper person to assert 
and to protect the interest of William R. Jones in the real property Lot 
49 Square 37, improved by premises 1129 24th Street, N.W., District 
of Columbia. 

2. That the real property herein was owned in fee simple at the 
time of her death by Mary Mason Jones, the wife of William R. Jones, 
and was devised to William R. Jones as residuary legatee under her last 
will and testament, which was duly admitted to probate in the Probate 
Branch of this Court on April 17, 1955. 

3. That the defendant corporation claims title to the real property 
herein by virtue of a tax deed dated March 12, 1959, from the Commis- 
sioners of the District of Columbia, the deed having been delivered to 
the defendant for paying delinquent real estate taxes for years prior to 
March 12, 1959. 

4. That William R. Jones was in fact under a legal disability at 
the time the delinquent taxes were paid by the defendant, and at the time 
the tax certificate and deed were acquired by the defendant; that the tax 
deed was given to the defendant by the D. C. Commissioners, March 12, 
1959, and the present action was brought by the plaintiff during the period 
in which the redemptive rights of William R. Jones still existed as pro- 
vided by Title 47 Section 1003, D. C. Code (1950 Ed.) 

5. That the plaintiff in seeking to redeem the property from the 
defendant offered to repay the defendant the amount of taxes and assess- 
ments, plus interest which it paid on this real property, as required 
under Title 47 Section 1003, D. C. Code (1950 Ed.), and this offer was 
refused by the defendant. 

6. That the defendant has only such interest in Lot 49 Square 37 as 
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it acquired through the tax sale certificate from the Commissioners of 
the District of Columbia, which interest is subject to the plaintiff’ s right 
to redeem said property; wherefore, the Court concludes as a matter 
of law; and it is by the Court, this 7th day of February, 1961, 

ADJUDGED, ORDERED and DECREED as follows: | 

1. That the deed dated March 12, 1959 from the Commissioners of 
the District of Columbia to the defendant, Shenandoah Corporation be, 
and it is hereby declared null and void, and it is further adjudged that the 
defendant has only such interest in Lot 49 Square 37, improved by 
premises 1129 24th Street, N.W., Washington, D. C., as it acquired 
through the tax sale. : 

2. That the interest of the defendant, Shenandoah Gorpatation: is 
subject to William R. Jones' right to redeem this property gia the tax 
sale, which still exists. | 

3. That the plaintiff, E. Franklin Jackson, Ciieetvator of the 
Estate of William R. Jones redeem the property Lot 49 Square 37, im- 
proved by premises 1129 24th Street, N.W., by compliance with the 
requirements of Title 47 Section 1003, D. C. Code (1950 Ed.). 

————-{-~"That the plaintiff reimburse the defendant for any expenditure 
it has made for repairs or maintenance of the property, and that the de- 
fendant account to the plaintiff for any sums it has collected as rent for 
the property. | 

5. That the defendant is entitled to have returned to it by the Col- 
lector of Taxes for the District of Columbia, when the plaintiff has re- 
deemed the property in accordance with Title 47 Section 1003, RC. 
Code (1950 Ed.), all taxes and assessments paid by the defendant. 

6. That the cross-complaint of the defendant be, and it is hereby 
dismissed with prejudice. 


/s/ Edward A. race 
JUDGE 


[Certificate of Service] 
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[Filed Mar.7, 1961] 


NOTICE OF APPEAL 


Notice is hereby given this 7th day of March, 1961, that De- 
fendant hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 
7th day of February, 1961 in favor of E. Franklin Jackson etc., 
Plaintiff, against said Defendant, Shenandoah Corp. 

/s/ Nathan L. Silberberg 


Attorney for Defendant. 
* 


[Certificate of Service] 
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(i) 


QUESTIONS PRESENTED 


Did the court commit error in entering the final judgment herein, 


or in holding as a matter of law: 


I. That the conservator of William R. Jones was the proper person 
to file suit on behalf of his ward to redeem his property sold for nonpay- 
ment of taxes ? 


Il. That the real estate which is the subject of this suit, owned in 
fee simple by Mary Mason Jones, the wife of William R. Jones at the 
time of her death, was devised by the residuary clause of the will to 
William R, Jones? 


II. That William R. Jones was in fact under a legal disability at 
the time the delinquent taxes were paid by the appellant, and at the time 
the tax certificate and deed were acquired by it, and was he under legal 
disability when the instant suit was filed to redeem the property ? 


IV. That the deed dated March 12, 1959 from the Commissioners 
of the District of Columbia to the appellant was null and void, and that 
appellant had only such interest in said property as acquired through 
the tax sale certificate? 


V. That the right of the Shenandoah Corporation is subject to 
William R. Jones’ right to redeem the property from the tax sale? 


VI. That the conservator of the estate of William R. Jones redeem 
the said property by compliance with the requirement of Title 47 Section 
1003 of the D.C. Code (1950 Ed.) ? 


VI. In requiring the appellee to reimburse appellant for any expendi- 
ture it made for repairs or maintenance of the property, and requiring 
the appellant to account to appellee for any sums it has collected as rent 
for the property ? 


VII. In deciding that appellant is entitled to have the D.C. Collector 
of Taxes return to it all taxes and assessments paid by appellant after 
appellee has paid the same to the Collector of Taxes to redeem the property ? 


STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 


ARGUMENT 


CONCLUSION 


CASE CITED 


Young v. Norris Peters Co., 
27 App. D.C. 140 


STATUTES 


Title 21: 
Section 501 
Section 502 
Section 503 
Section 504 


Title 47: 
Section 1003 
Section 1007 


REFERENCES 


Barnum v. Barnum, 42 Md. 251 

Clark v. Roland, 10 App. D.C. 402 

In re Searle (1953, 118 F. Supp. 273 
McAhleer v. Schneider, 2d App. D.C. 461 


Proctor v. American Security & Trust Co., 
69 App. D.C. 70 


Reid v. Walbach, 75 Md. 205 


Reeves v. American Security & Trust Co., 
72 App. D.C, 403 


. 3,4, 5,6, 7 
7,8 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,329 


SHENANDOAH CORPORATION, 


Appellant, | 


E, FRANKLIN JACKSON, 
Conservator of the Estate of William R. Jones, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 


Mary Mason Jones, wife of William R. Jones, the conservator's 
ward, died testate on January 25, 1955. Her will was admitted to probate 
and record in the Probate. Branch of the United States District Court for 
the District of Columbia on April 7, 1955 (J.A. 21-25). Premises 1129 
24th Street, N.W., Lot 49 Square 37, the subject of this litigation, was 
not specifically devised, but the residuary clause of her will bequeathed 
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and devised all the rest and residue of her estate, both personal and real, 
to her husband, Reverénd William R. Jones, and named him as a co- 


executor, 


The Reverend E. Franklin Jackson was appointed conservator of 
his estate on August 22, 1955 (J.A. 20), by the United States District Court, 
Civil Action No. 3248-55. On March 12, 1959 the Commissioners of the 
District of Columbia conveyed to the Shenandoah Corporation, Lot 49 


Square 37, improved by premises 1129 24th Street, N.W. in payment of 


the 1957 taxes by said corporation and for which it received a tax certi- 
ficate at the time of the sale. On January 27, 1960, the conservator 
petitioned the court for authority to employ counsel to file suit to redeem 
his ward's property from the tax sale, and on the same date the conserva~ 
tor was authorized and directed by the United States District Court to file 

a complaint against the Shenandoah Corporation for the purpose of redeem- 
ing said property from the tax sale, for his ward, William R. Jones, and 
was authorized to retain counsel to represent him for that purpose (J.A. 21). 


The instant suit was filed on January 30, 1960 by the plaintiff-appellee 
as Conservator of the Estate of William R. Jones, to vacate the deed from 
the Commissioners of the District of Columbia to the Shenandoah Corpora- 
tion and for other relief. The case was tried by the court. A Memorandum 
Opinion was filed January 19, 1961 (J.A. 27), and a final judgment was 
entered February 7, 1961. It is from this judgment the appeal is taken 
by the Shenandoah Corporation. 


SUMMARY OF ARGUMENT 


The appellee contends that as the duly appointed and acting con- 
servator of the Estate of William R. Jones, he is by Title 21 Section 503 
of the D. C. Code (1950 Ed) authorized to take such action as is necessary 
to protect the interest of his ward in Lot 49 Square 37, premises 1120 24th 
Street, N. W., and by the order of the United States District Court of January 
29, 1960 authorizing and directing him to file suit and to employ counsel, he 
is the proper person to prosecute this suit on behalf of his ward. 


That by reason of the legal disability of his ward at the time of 
the tax sale and which still exists, he is entitled to redeem his property 
from the delinquent tax sale, to the appellant as provided for in Title 47 
Section 1003 of the D.C. Code; that the deed from the Commissioners, 
March 12, 1959 to the Shenandoah Corporation, is invalid, And further, 
the trial court's final judgment was properly entered and should be 
affirmed. 


ARGUMENT 


The appellant's position based upon its statement of questions 
presented and his statement of points raised, is untenable, frivolous, 
and without merit. 


The (question) fact of the passing of title to real property, not other- 
wise devised, under the residual clause of testator's will has been estab- 
lished as the settled law in this jurisdiction, 


In the case of Young v. Norris Peters Co., (1848) 27 App. D.C. 140 
this Court stated, "that the fee simple title to real estate which was not 


otherwise willed or devised, vested in the residuary devisee and that 
courts as a general rule always construe a residuary clause so as to 


prevent intestacy". 


Appellant's contention that a person for whom a conservator is 
appointed is not "under legal disability for purposes of redemption of 
property sold for delinquent taxes" is contrary to the plain provision 
of Title 21 Section 501 of the Code, which is as follows: 


"Tf an adult person residing in, or having property in the © 
District of Columbia is unable, by reason of advanced _ 
age, mental weakness (not amounting to unsoundness of | 
mind), or physical incapacity properly to care for his | 
property, the United States District Court for the Dis- 
trict of Columbia may, upon his petition or the sworn 
petition of one or more of his relatives or any other 
person or persons, appoint some fit person to be con- 
servator of his property". 


Also, Section 502: 


"Upon a finding that the person for whom the conserva- 
tor is sought is incapable of caring for his property, the 
court shall appoint a conservator who shall have charge 
and management of the property of such person subject 
to the direction of the court". 


The powers and duties of the conservator and the court are set 


forth in Section 503 and Section 504 as follows: 


"and he shall have control of the estate, real and per- 
sonal, of the person for whom he has been appointed 
conservator, with power to collect all debts due such 
person, and upon authority of the court to adjust and 
settle all accounts owing by him, and to sue and be 


sued in his representative capacity". 


"and shall in all other respects perform the same duties 
and have the same rights and powers with respect to the 
property of such person as have guardians of the estates 
of infants". 


"The court shall have the same powers with respect to 
the property of any person for whom a conservator has 
been appointed as it has with respect to the property of 


infants under guardianships"’. 


The appellant poses the questions — (a) is there a right of redemp- 
tion given to a person under such "legal disability”, and (b) is there a right 
of redemption of property deeded in exchange for a tax certificate ? 


The answers are furnished by provisions of Title 47 Section 1003 of 


the District of Columbia Code, which are as follows: 


"Immediately after the close of the sale, upon payment of 
the purchase money the said collector of taxes shall issue 
to the purchaser a certificate of sale, and if the property 
shall not be redeemed by the owner or owners thereof with- 
in two years from the last day of sale, by payment to the 
collector of taxes of said District, for the use of the legal 
holder of the certificate, the amount for which it was sold 
at such sale, exclusive of surplus, and one per centum thereon 
for each month or part thereof, a deed shall be given by the 
Commissioners of the District, or their successors in office, 
to the purchaser at such tax sale, his heirs or devisees, or to 
the assignee of such certificates, which deed shall be admitted 
and held to be prima facie evidence of a good and perfect title 
in fee simple to any property bought at said sale herein 
authorized". 
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"And provided also, that minors or other persons under 
legal disability be allowed one year after attaining full 


age or after the removal of such legal disability to re- 
deem the property so sold, or bid off by the collector of 
taxes in the name of the District of Columbia as afore- 
said, from the purchaser or purchasers, his, her, or 
their assigns, or from the District of Columbia, on pay- 
ment of the amount of purchase money so paid therefor, 
with eight per centum per annum interest on the amount 
of such taxes and assessments", 


The questions as to an alleged worthless check is frivolous and 


definitely immaterial to the genuine issues in this case. The check in- 
volved was for the sum of $800.00 which was grossly in excess of taxes 
paid for the tax certificate and for the deed. The appellant paid to the 
Commissioners for 1956 taxes the sum of $195.54 including 1957 taxes, 
for which he received a tax certificate, and an additional sum of $65.40 
for 1958 taxes, making a total of $260.94, when the deed was issued to 
it. The Code provides for the payment of eight (8%) per centum per an- 
num for the redemption by an owner under legal disability, to the holder 
of a tax certificate. 


The appellant's collateral attack upon the conservator for an al- 
leged violation of his office is also frivolous and devoid of merit. The 
appellant apparently attempts to urge as its defense to the appellee's 
right to redeem from the tax sale, conservator's failure to pay taxes, 
for whatever reason, as creating a right in it in derogation of our 
statute; and thus seeks to keep the property of the owner who at the 
time of the issuance of the tax certificate and deed was, and is still, 
under legal disability. The appellant urges the denial of equity to the 
ward of the conservator, because of the imaginary unclean hands of the 
conservator, but onthe other hand described himself as innocent third party. 
The appellant is amazed at "the trial court's action in granting that very 
relief to the damage of the innocent defendant but concludes (Ap. Brief 2), 
that "although not necessary to a decision in this case, a Chancellor would 
realize that the conservator is liable to his ward for any loss attributable 
to the conservator, so that neither the ward nor the third party should 
suffer therefrom”. | 
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Appellant apparently labors under a mistaken assumption that the 
deed given it by the Commissioners on March 12, 1959 is a valid deed. 
It is not, It was given before the expiration of the period fixed by the 
statute, in which the owner because of his legal disability, has the right 
to redeem from the tax sale certificate. The statute makes a deed law- 
fully issued prima facie evidence of a good title. Neither the statute nor the 
decisions of this court, make such deed conclusive evidence of a good 
and perfect title in the grantee. 


Title 47 Section 1003 of the Code provides as follows: 


"The said commissioners shall not convey any property sold 
for taxes if they shall discover, before the conveyance, that 
the sale was for any cause invalid and ineffectual to give 
title to the property sold; but they shall cancel the sale and 
cause the purchase money, together with interest at the rate 
of six per centum per annum, and the surplus, if any, to be 
refunded to the purchaser, his representatives or assigns: 
Provided, That if any conveyance made by the said commis- 
sioners, of property sold for taxes, shall at any time be set 
aside by a decree of any court as invalid, the party in whose 
favor the decree is rendered shall pay to the party holding 
such conveyance, his heirs or assigns, the amount paid for 
such taxes and conveyances, together with interest at the 


rate of six per centum per annum". 
This section of our Code is controlling and decisive of the remain- 
ing questions presented by the Shenandoah Corporation, the appellant herein. 


In the instant case, it is the contention of the appellee and the court 
so held, that the deed itself was void by virtue of the lack of authority in 
the Commissioners to issue a deed under the circumstances in this case. 
Appellant's argument in J, K and L, overlooks the plain language and inten- 


tion of the tax sale statute which places a responsibility upon the Commis- 


sioners to return the taxes paid by a purchaser or a prospective purchaser, 
when the owner of the property pays the taxes for which a tax certificate 

is issued before the expiration of the redemption period, or by decree of 
the District Court. The statute also fixes the amount due the appellant, 
including the rate of interest. The appellant also labors under a miscon- 
ception of a right to retain the rents and profits received by it froma 
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property which was unlawfully conveyed to him. The lower court right- 
fully held that the deed of March 12, 1959 was invalid. An invalid deed, 
although apparently good upon its face, conveys no interest to the grantee, 


In the instant case, the court, in the Memorandum Opinion as well 
as in the Final Judgment, made certain specific findings of fact (J «A. 27 
and 29), and concluded as a matter of law, that the deed dated March 12, 
1959 from the Commissioners of the District of Columbia to the appellant, 
Shenandoah Corporation, was null and void, and that it had no interest 
other than that which it acquired through the tax sale. The appellee 
respectfully urges that the court commited no error in so holding. Its 
decision rests squarely within the language and intent of Title 21 Sections 
501, 502, 503 and 504, D.C. Code (1951) and Title 47 Sections 1003 and 
1007, D.C. Code (1950 Ed.) 


The question of whether or not the ward is under a legal disability 
has been judicially determined by the appointment of a conservator by 
the United States District Court, and is not subject to attack by the appel- 
lant in this proceeding. To state it another way, the appointment of a con- 
servator according to the provisions of Title 21 Sections 501 through 503 
is binding upon the Shenandoah Corporation as well as upon any and all 


other persons asserting a right in the property of the ward, by whatever 


means, the alleged right might have arisen, 


It will be noted that the final proviso of Title 47 Section 1003 specif- 
ically states, That minors or other persons under legal disability be 
allowed one year after attaining full age or after the removal of such legal 
disability to redeem the property so sold, or bid off by the Collector of 
Taxes in the name of the District of Columbia, from the purchaser or 
purchasers, his, her or their assigns, or from the District of Columbia". 
The statute does not limit the right of redemption to the sale of property 
first bought in by the District of Columbia and thereafter sold either at 
public or private sale, as urged by the appellant. 
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A careful analysis of the pertinent provisions of the Code which 
define the powers and duties of a conservator, leads to the inevitable 
conclusion, first; that the payment of taxes with interest provided therein 
by the conservator isa proper and required function of his office. In this 
regard, it is well to note that the statute provides that the conservator 
may sue and be sued in his representative capacity. The appellee urgently 
represents that consistent with the authority granted by the statute and for 
the best interest of the ward, he was properly allowed by the court to bring 
the suit for the redemption of his ward's property. And further, that the 
only interest that appellant has in Lot 49 Square 37 is the interest which 
it obtained and now holds, by virtue of the tax certificate and that the con- 
servator on behalf of his ward has the unquestionable right to redeem the 
property by complying with the requirements of the statute regarding such 
redemption; that the amount due or will be due the appellant at the time of 
redemption is ascertainable by the amount of taxes and assessments paid 
by it as indicated by the records of the Collector of Taxes, D.C., with 
interest at 8% as provided by the Code. The appellee further contends 
that the statute places the responsibility upon the Commissioners to re- 
turn to the appellant the amount of money paid by the appellee to redeem 
his ward's property, including all taxes and assessments, which may have 
been paid by the appellant, and for which the appellee is legally liable, 
Title 47 Section 1007. 


CONCLUSION 


The appellee, therefore, urges that the District Court made no error 
in entering the final judgment herein, that the appeal is frivolous and dila- 
tory, and that the same should be affirmed by this court, with costs and 


fees against the appellant. 


Respectfully submitted, 


GEORGE A. PARKER 
BARRINGTON D. PARKER 
1130 6th Street, N. W. 


Washington 1, D. C. 
Attorneys for bette 
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PETITION FOR REHEARING 


Appellant petitions for a rehearing of this cause upon the following 


grounds: 


1. The appeal presented nine questions for review. The opinion 
of January 11, 1962, dealt with only one or perhaps two, and these only 
in part. The others were ignored. 


2. Since enactment of the conservatorship sections (21 D.C. Code 
501 et seq.), by Congress in 1951, there has been almost no interpreta- 
tion thereof by this Court. The opinion seems to sanction any and all 


acts of a conservator, regardless of the rights of others. 


3. The opinion appears to say that, because the conservator 
obtained District Court authorization to file the instant suit for redemp- 
tion, the result of such suit was a foregone conclusion. It fails to 


mention, for example, that such order was obtained ex parte. - 
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4. The opinion does not attempt to reconcile two apparently- 
inconsistent Acts of Congress. The conservatorship sections deal with 
persons under a disability "not amounting to unsoundness of mind." 
The special right of redemption from a tax sale is limited to "persons 
under legal disability." ! 


5. The opinion ignores the fact that the conservator's attempt to 


redeem was by a worthless check. 


6. The District of Columbia, although not a party, remains a 
"judgment debtor." 


7. Appellant's obligation to pay, not mentioned in any statute, 
remains undisturbed. 
Respectfully submitted, 


NATHAN L. SILBERBERG 


1001 Pennsylvania Building 
Washington 4, D. C. : 


Attorney for Appellant. 


CERTIFICATE 


I certify that this petition is presented in good faith and not for 


delay. 


Nathan L. Silberberg 


CERTIFICATE OF SERVICE 


I also certify that on this 25th day of January, 1962, I mailed, 
postage prepaid, copy of the foregoing to George A. Parker, Esq., and 
Barrington D. Parker, Esq., Attorneys for Appellee, 1130 Sixth Street, 
N. W., Washington 1, D. C. 


Nathan L. Silberberg 


